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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNKY GENERAL

Honorable Clifford S, Ree

County Attorney
Pancla County
carthage, Texas

Dear 3ir: Opinion No. 0-7089

He:

departmen* pass
ea:liest conven-

el wﬁich makes him of full age for
es with the exception of voting under

I would like to know 1s, would this young .
eligible to seek election to a county office?
if so, if elected, would he be allowed to gquali-

fy for sald office?"

HO COMMUNICATION I8 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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Upon recelipt of sald request, we wrote to you and asked
what office said person hed in mind to run for, and you replied
that he wanted to seek election to the office of Distriet Clerk
of Panola County, Texas.

The general rules as to who are eligible to hold office
in this State are lald down in 34 Tex. Jur., pp. 341-3, in the
following language:

"Eligibility to office belongs equally to all
persons not excluded by the Constitution or statutes,
and not exclusively or specially to persons enjoying
the right of suffrage; and disability to hold offige
is not to be imposed on any cltizen except under
authority given by law. The Legislature may not change
or add to qualificetions for an office, pnor take away
disgualitioations, that are prescribed by the Consti-
tution. -

"Under the Constitution no religious test may be
required as a qualification to any office, and no one
can be disqualified from holding office on account of
his religious sentiments, provided he acknowledges the
existence of a Supreme Beilng., The followlng persons
are disqualiflied from holding eny office of trust or
profit in the State: persons convicted of having given
or offered a bribe to procure election or appointment
to office; persons who have fought or sent or accepted
& challenge to fight a duel with deadly weapons, or
who have knowlngly assisted in any manner those thus
offending; and persons who at any time may have been
collectors of taxes or bsen otherwise entrusted with
public money until they shall have obtained a dias-
charge for the amount of such collections or for all
public moneys with which they hmay have been entrusted.
The Constitution further provides that laws shall be
made to exclude from office persona convicted of
bribery, perjury, forgery or other high orimes.

"By stetute it ig provided that no person shall be
eligible to any state, county, precinc¢t or municipal
office unless he shall be eligible to hold office under
the Constitution; and certein generel qualifications as
to the residence and citizenship of such officers are
presoribed. The statute further provides that no person
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ineligible to hold office shall ever have his name pleced
upon the ballot at any general, speclial or primery elec-
tion, or be voted upon, or have votes counted for him;
prohibits the issuance of a certificate of elsction or
appointment to any such person; and authorizes the Dis-
trict Court to lssue writs of injunction and all other
necessary process to enforce these provisions. Wwhen the
penalty for an offense is deprivation of civil rights,
suoh righte are intended, according to the Penal Code,

to include the right of holding office.

"In addition to the general provieions above re-
ferred to, the Constitution and statutes preseribe various
qualifications for certain particular offlecers.”

Article 5, Section 9 of the Constitution of Texas is as
follows: :

"There shall be a Clerk for the Distriet Court
of each ecounty, who shall be elected by the qualified
voters for the State snd county officers, and who shall
hold his office for two years, subject to removal by
information, or by indictment of a grand jury, end
conviotion by a petit Jury. In case of vacanoy, the
Judge of the Distriot Court shall have the power to
appoint a clerk, who shall hold until the office can
be filled by election,"®

Article 1894, Vernon's Annotated Civil Statutes, is as
follows:

"A clerk of the dlatrict court of each county shall
be elected at saoh general election for a term of two
years. nach suoh clerk shall have power to administer
oathe and affirmations required in the dlacharge of
thelr officfal duties, to take the depositions of wit-
nesses, and generally to perform all such duties as are
or mey be imposed upon bhem by law,"

Article 2927 is as follows:

"No person shall be eliglble to any State, ocounty,
precinct or munigipal offlice 1in this State unless he
shall be eligible to hold office under the Constitution
of this State, and unless he shell have resided 1in this
State for the period of twelve months and six months in
the county, precinct, or municipality, in whioh he offers
himself es a candidate, next preceding any general or
speclal election, and shall have been an actual bona
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fide citizen of sald county, precinet, or munlei~
pality for more than six months. No person ineligible
to hold office shall ever have his name placed upon

the ballot at any general or speolal election, or

st any primesry election where candidates are seleocted
under primary election lews of this State; and no such
ineligible candidate shell ever be voted upon, nor have
votes counted fcr him, at eny such general, special, or
primary election."

Ar;icle 5921 is a&s follows:

"Minors above the age of nineteen years, where it
shall appear to their materisl advantage, may have their
disabilities of minority removed, and be thereafter held,
for all legal purposes, of full age, except as to the
right to vote." _

The question asked by you does not appear to have been
passed upon by any of our ocourts, but in the case of Harkreader
v. State, 33 S. W. 117, the court was oconsldering whether a minor
oould legelly act as deputy county olerk and the following prin-
oiples of law were there laid down whioh are applicable here;

“The principal ground of contention on the part
of appellant why thie case should be reversed is be-~
cause the deputy olerk, O. L. Blshop, before whom said
affidavit was made, was not at the time 21 years of age;
that he was at said date only 20 years old. The grounds
urged by appellant are: First, because it appeared that
0. L. Bishop, the party who administered said oath as
deputy county oclerk, was at said time a minor, under 21
years of age, and could not act as deputy county olerk,
and that the affidavit was therefore void; seoond, be-
cause, sald afridevit met being one required to be teken
by the county clerk in the diacharge of his officlal duty,
the deputy could not teke the same for the county clerk.
Qur statute defining perjury and false swearing requires
that the oath shall be taken before an officer authorized
to administer oaths, and 1f a minor, under the laws of
this state, can be appointed & deputy county olerk, then
it follows that he is such an officer as can administer
an oath, Our statutes with reference to ocounty clerks
and the appointment of deputies, B0 far as they bear
upon this question, are es follows: Article 1142,
Sayles' Civ. St., provides that there shall be a county
clerk for each county, who shall be elected at a general
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election for members of the legislature by the quali-

fied voters of such county, who shall hold his office

for two years, and until his successor shall have duly

qualified, Artiecle 1144, I4., indiocates the form of

bond end oath required., Article 1145, Id., suthorizes

the c¢lerk of the ocounty court to appoint one or more

deputies, by written appolintment under his hand and seal

of court, which appointment shall be recorded in the

office of such clerk of the county court, and shall be

deposited in the office of the clerk of the distriect

court, Article 1146, Id., is as follows: ‘'Such

deputies shall tske the path of office prescribed by the

constitution, They shall sct in the name of their prin-
i cipal, and may 4o and perform all such official acts as
meay be lawfully done and performed by suchelerk in person.t
Article 1149, Id., says that such clerk shell be authorized
to iessue al] msrriage licenses, to adminiater all ocaths
and affirmations, and to take affidavits and depositions
to be used as provided by law in any of the courts. There
is no statute defining the qualifications of deputy clerks,
or what charscter of persons may be appointed to maid
office, Artiole 24,71, Sayles' Civ, 5t., defines who are
minors, making all male persons under 21 years of age
minors, Article 336la et seg., Sayles' Civ, St.,
regulates the removal of the disabilities of minors, and
authorizes the dlstricet courts, on petition setting up
sufficient grounds, to remove the disabilities of ainors
over the age of 19 years; and provides that after such
adjudication the minor shall be deemed of full age for
all legal purposes, except that he shall not have the
right to vote., We have exemined the decisions of our
own oourts, but we can find but one bearing upon the
subjJeot now under conslderation. Stensoff v. State,
* 80 Tex. 429, 15 8, W. 1100, Looking into the decisiocns

of the courts of other states as to thls and kindred
subjects, we find the rule stated to be this: If the
office ia ministerial, such as calls for the exercise
of s8kill end diligence only, minors may legally hold
the same, and execute the duties thereof; but if the
office ia a Jjudicial one, or one which concerns the
administration of justice, on acocount of their in-
experience and want of Judgment and learning they
cannoct be appointed to same. In Golding's case, 57
N. H. 146, whioh is relied on by counsel for appellant,
the rule ls stated as above, In that case, however, it
was held that a minor c¢could pot hold the office of jus-
tice of the peace, the same beilng a judicial office.
In the case of U. S. v. Bixby, 9 Fed., 78, the indlotment
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charged that the defendant committed perjury in swear-
ing to the truth of & quarterly report as assignee in
bankruptey, before Auretus W, Hetoh, & notary publioc.
The defendant set up that the said Hetoh was a minor
under 21 years of age, and oould not hold the office

of notary public, and so the oath taken before him

was not before an officer authorized to administer
oatha., The court held in that case that there was
nothing in the statutes of Indiena inhibiting minors
from holding the office of notary public; that, the
notarial office belng ministerial, and not Jjudieial,

the rule at oommon law would govern., The court further
says: 'Unlike most of the atates, Indiana has not
declared, in her constitution or atatutes, that only
those who have attained the age of twenty-one years
shall be eligible to any public or civil office.

While at common law persons are not admitted to the
full enjJoymert of politicel and ocivil rights until

they have attained the age of twenty-one years, yet
infants are oafable of executing mere powers, and, as
agents, of making binding contrasts with others. In
Eungland they are allowed to hold the offioces of park
keepers, foresters, Jaliler, and mayor of a town; and

in both England and this ocountry they are capable of
holding and dlscharging the duties of such mere minis-
terial offices as ocall for the exercise of skill and
di1ligenoce only. They are not eligible to the offices
which concern the administration of justioce, on aoccount
of their inexperience and want of Judgment and learning,*
-~referring to Rex. v. Dilliston, 3 Mod. 222; Tyler,
Inf, 8 78, In Wilson v. Genesee Ciroult Judge, 87 Mich,
493, 49 K. W, 869, the question wes whether a woman could
be appointed to the office of deputy oounty clerk. The
atatutes of that state 1n regard to the qualifioations
of clerks and deputises are very similar to our own .
statutes on the subJeot., The court holds in that case
that the office of county clerk is wholly miniasterial,
and when the law provides that a ministerial officer
may appoint a deputy, for whose acts he and his sureties
are responsible, and does not limit or restrict him as
to whom he appoints, he has authority to appoint whome
soever he pleases. The person appointed acts for hig;
or, in other words, he acta through his deputy. His
choice is not confined to any race, sex, age, or color.
In the case of Jeffries v. Harrington, 11 Colo. 191,

17 Pac. 505, cited in the above c¢ase, the supreme court
of the State of Colorado held that, under & provision of
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the constitution of said state, which provided that 'no
person except a qualified elector shall be eleocted or
appointed to eny civil or military office in this state,!
the word toffice,’ as used therein, did not include
deputy clerkships of county courts, and women mey hold
such deputy clerkshlps. These authorities seem to stand
upon correct legal principle. ¢Qur own supreme court, in
the case of Stensoff v. State, already olted, held thet

a ocitizen of the state moving from Harrls to Liberty
county, within so short a time before the election as not
to be a qualified voter at such election in the latter
county, still wes eligible to election, and could hold
the office of tax assessor in Liberty county, In dis-
cussing the question the court quotes with approval from
Barker v. People, 3 Cow. 703, a8 follows: ‘'kligibility
to offlce is not declared as & right or principle by any
express terms of the constitution (of New York), but it
regts as a Just deduotion from the express powers and
provisions of the system, The basls of the principle

is the absolute liberty of the electors and the appointing
authorities to choose and appoint any person who is not
made inellgible by the consatitution., xligibility to
office, therefore, belongs not exclusively or speclally
to electors enjoying the right of suffrage., It belongs
equally to all persons whomsoever not exocluded by the
constitution,' Our supreme oourt then proceeds to dis~
pose of the question in the following language: 'When e
constitution hag heen framed whioch contains no provision
defining in terms who shall be eligible to office, there
is strength in the argument that the intention wes to
confide the selection to the untrammeled will of the
electors, ixxperience teaches us that in popular elec-
tions those only are elected who are in sympathy with

the people, both in thought and esplrations; end that no
law 1s needed to secure the eleotion of those only who
reside in the oounty or distriot in which their functions
are to be performed. The constitution of 1869 ocontained
the provialon "that no person shall be eligible to &any
office, state, county,or munieipal, who 1s not a regiastered
voter in the state.® Article 3, Seo. li. The omission of
a simfilar article in our present constitution is not

without significance.,!

"It 18 to be observed, as before stated, that
neither our constitution nor laws on the subjJeot prescribe
any qualifiocation such as would reader a minor ineligible
or disqualified from holding the office of deputy county
clerk, A8 to the clerk himself, there might be some
question, as he 18 required to exegute & bond, which
might involve the capacity to so contraot, but there is
no such requirement as to deputy county clerks. The
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authorities cited establish the dootrine that, if the
duties of deputy county clerk, under the provisions of
our statute, are ministerial, & minor can receive the
appointment, and execute the dutles required of said
deputy. The dutles of county clerks in our state are
regulated by statute, and they appear to be rurely
ministerial; and, in eddition to their other funetions,
as has been seen, they have the general power to ad-
minister all cathe and affirmations, and to take
affidevits and depositions to be used as provided by
law in any of the courts. Sayles' Civ. $t. art. 1149.
Deputiea are asuthorized to get in the name of thelir
prineipal, and to do and perform all such official acts
88 may be legally done and performed by such clerk in
person., By virtue of his office the county clerk is
empowered to administer oaths and affidavits generally.
Tals power appertains to hls office, and belongs to

his official duties, and his deputy, in this regard, hsas
such power and authority as he ¢an exercise; and, in our
opinion, the appointment of 0. L. Bishop, by the olerk
of the county court of Johnson County, ss his deputy,
was a legal and valid appointment.®

Ordinarily the dutles of a clerk of a district court are
purely ministerial. DBenge v. Foster, et al, 47 S. W. (2d4) 862.
Therefore, in view of the above provisions of the Constitution
and statutes and the construction placed on similar provisioas
by the decision cited, it is our opinion that the ycung men
referred to in your request is eligible to seek election to the
office of Distric¢t Clerk of Panola County, Texes, if he meeta
the other requirements of the law in addition to those contained
in your request, and that he should bs allowed to qualify for sald
office, 1f elected. We think this is especially true in view of
the fact that he will be twenty-one years of age prior to the
time he would be suthorized under the law to qualify, which
would be January 1, 1947. Article 292%a.

Yours very truly,
ATTORNEY GuNzRAL OF TeXAS

By 5;bu4, 2 Tfoaacre

Jas, W. Bassett
Agsglastant
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